United States Court of Appeals 
for the Second Circuit 



RESPONDENT'S 

BRIEF 




IN THE UNITED STA1 . ' COURT OF / PPUA S 
FOR THE SECOND CIRCUIT 


AMERICAN STEVEDORES, INC 


MICHIGAN MUTUAL LIABILITY IN? 'RANGE COMP V 


VINCENT SALZANC 


DIRECTOR, OFFICE OF WORKERS' COMPENSATION 
PROGRAMS, UNITED STATES DEPORTMENT CO TABOR 


p. ndents 


ON PETITION FOR REVIEW 01 AN ORDEI 
OF THE BENEFITS REVIEW.’ BOARD 


BRIEF FOR RESPONDENT DIRECTOR, 
OFFICE OF WORKERS ' COMF1 \SAT IT PROGR : 


WILLIAM J. KILBEF ) 
Solicitor i Labor 


LAURIE M. 
Associate 


FRANCINE K. MISS 
Attorney 

U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, D.C. 20210 
202-523-7630 

Attorneys for Director, Office 
of Woi./cers' Compensation Programs 












INDEX 


TABLE OF CONTENTS 


Counterstatement of the Questions Presented .... 

Counterstatement of the Case . 

Counterstatement of the Facts . 

Argument 

I. The Benefits Review Board correctly reversed 
the decision of the administrative law judge 
on the ground that the decision was contrary 
to the evidence and erroneous as a matter of 
law. . 

II. The enactment of sections 10(h)(1)-(3), 

33 U.S.C. § 910(h)(1)-(3) is a valid 
exercise of Congress's powers and is 
not unconstitutional. 

A. The Constitutional issue is properly 

before the Court. . 

B. Sections 10(h)(1) and (3) of the amended 

Act are constitutional. 

Conclusion . 

Certificate of Service . 


Page 

2 

2 

5 


6 


15 


15 

18 

26 

27 




- X - 















TABLE OF AUTHORITIES 


CASES PAGE 

B lount v. Windley , 95 U.S. 173 (1877). 23 

Buder v. First National Bank , 16 F.2d 990 ( 8 th Cir.), cert. 
denied , 247 U.S. 743 (1927).. . . 17 

Curtis v. Whitney , 80 U.S. 68 (1871) 23 

Dpi Vecchio v. Bowers , 296 U S. 280 (1935) 8 

Downen v. Warner , 481 F.2d 642 (9th Cir. 1973) 17 

Engineers Public Service Co. v. S,E.C. , 138 F.2d 936, 

(D.C. Cir. 1943), Vacated as moot , 332 U.S. 783 (1947). . 16 

Friend v. Britton , 220 F.2d 820 (D.C. Cir.), cert. 

denied , 350 U.S. 836 (1955).TT - .10 

Marbury v. Madison , 1 Crauch 137 (1803) . 16 

Mitchell v. Woodworth , 449 F.2d 1097 (D.C. Cir. 1971) ... 13 

Murray v. Vaughn , 300 F. Supp. 688 (D.R.I. 1969). 17 

Oestereich v. Selective Service Board , 393 U.S. 233 (1969). 17 

Panitz v. District of Columbia , 112 F.2d 39 (D.C. Cir. 

1940). . 

Perini Corp. v. Heyde , 306 F. Supp. 1321 (D.R.I. 1969). . . 11 

Price v. All American Engineering, 320 A.2d 336 (Del 

1974). . 

New York v. U.S. 257 U.S. 591 (1921). 24 

N orman v. B & O R. Co. , 294 U.S. 240 (1935). 24 

Ruggiero v. Rederiet M/S Marion , 108 F. Supp. 798 (S.D.N Y 

1970). 22 


1 





















CASES 


PAGE 


Southern Boulevard R. Co. v. City of New York. 86 F.2d 

633 (2d Cir. 1936) . 17 

S winton v. J. Frank Kelly. Inc. .-F.2d-, No. 74-1.164 

(D.C. Cir. February 3, 1976) . 8, 10 

Wheatley v. Adler. 407 F.2d 307 (D.C. Cir. 1968). 10 

CONSTITUTION AND STATUTES 

Article I, Section 10.24 

Longshoremen's and Harbor Workers' Compensation Act, 
as amended, 33 U.S.C. 901 e_t seq. 

§ 2(10).11 

§ 7 22 

§ 8(a) 6 

§ 8(b)...6 

§ 8(f) 21, 22 

§ 8(g) 16, 22 

§ 10(H).18, 19, 

§ 10(H) (1).15 

§ 10(H) (2).15, 19 

§ 10(H) (3).15 

§ 13 .6, 21 

§ 14(m)(1970 ed). 6 

§ 18(b).22 

§ 19(d) 3 

§ 20 .7 

§ 21(b).3 

§ 21(c).2 

§ 22 .3 

§ 39(c).2? 

5 44 19, 20 

§ 44(c) (1).21 

§ 44(c) (2).21 

§ 44(c) (3). 21, 22 

§ 44(c) (4).. . 22 

§ 44(g) 22 

§ 44 (j) (2).21 


21 , 2 




































STATUTES 


PAGE 


§ 44 (j ) (4) 22 

Longshoremen's and Harbor Worker^ Compensation Act 
Amendments of 1972, Pub. L. 92-57G, 86 Stat. 1261 

§ 8(b) .20 

§ 11 .4 

§ 15(a). 2 

MISCELLANEOUS 

20 CFR 801.103 (1975). 17 

20 CFR 801.2 (a) (10).. 

20 CFR 802.201 .. 

20 CFR 702.333(b) (1975) 3 













COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


I. Whether the Benefits Review Board's reversal of 
the decision and order of the administrative law 
judge is in accordance with the law. 

II. Whether section 10(h)(1)—(3) of the Longshoremen's 
and Harbor Workers' Compensation Act, 33 U.S.C. 

§ 910(h)(1)-(3), is constitutional. 

COUNTERSTATEMENT OF THE CASE 

This is a proceeding for review of an order of the Benefits 
Review Board ,^ United States Department of Labor, reversing the 
decision and order of an administrative law judge in the case 

2 / 

entitled Salzano v. American Stevedores, Inc., et ai. , 2 BRBS 

173 (1975), pursuant to section 21(c) of the Longshoremen's 

3/ 

and Harbor Workers' Compensation Act, 33 U.S.C. § 921(c) 

(Supp. Ill, 1973) . 


1/The Board was created pursuant to § 15(a) of the Longshoremen's 
and Harbor Workers' Compensation Act Amendments of 1972, Pub. L. 
92-576, 86 Stat. 1251, 1261. The Board has jurisdiction over 
appeals from compensation orders issued by administrative law 
judge., pursuant to the Act. 

2/"BRBS" refers to the Benefits Review Board Service, a publication 
of the Matthew Bender and Company, Inc., which contains the actual 
text of opinions and decisions issued by the Benefits Review Board. 

,3/Act of March 4, 1927, c.509, 44 Stat. 1424, as amended, 33 U.S.C. 
§ 901 e_t seq. 
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The claimant, Vincent Salzano, filed a timely request for 
the modification of a compensation order issued in May, 1967, 
pursuant to section 22 of the Longshoremen's Act, 33 U.S.C. 

§ 922 (Supp. Ill, 1973) . The claimant alleged that, he was 
permanently totally disabled. The employer and its compensation 

4 / 

insurance carrier controverted this claim. 

A formal administrative hearing was held pursuant to 

section 19(d) of the Act, 33 U.S.C. 919(d) (Supp. Ill, 1973). 

Following this hearing, the administrative law judge issued a 

compensation order denying claimant's request for modification 

of the award; the administrative law judge held that the record 

evidence did not support the claim of permanent total disability. 

5/ 

The claimant and the Director, Office of Workers' Compen- 

. 6 / 

sation Programs, filed timely appeals from this decision with 
the Benefits Review Board, pursuant to section 21(b), 33 U.S.C. 

§ 921(b) (Supp. Ill, 1973). The claimant and the Director 


4/The employer and carrier hereinafter will be jointly referred 
to as the employer. 

5/BKB No. 74-22 3. 

6/BRB No. 74-223A. The Rules and Regulations of ihe Benefits 
Review Board provide that the Director, Office of Workers' 
Compensation Programs, is a party to all of its proceedings 
and may appeal decisions of an administrative law judge to 
the Board. See , 20 CFR § 801.2(a)(10); 20 CFR § 802.201 
(1975); see also . 20 CFR § 702.333(b) (1975). 
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argued that the decision of the administrative law judge was 

not supported by the record evidence and was contrary to law. 

The employer sought affirmance of the decision of the 

administrative law judge. Moreover, the employer alleged 

7/ 

that the 1972 amendments to the Act, which increased 
compensation for permanent total disability for pre-amendment 
injuries, said increases payable from the Special Fund, were 

y 

unconstitutional. 

By order filed August 20, 1975, the Benefits Review Board 
reversed the decision of the administrative law judge. The 
Board held that disability, within the meaning of the Act, is 
not solely a medical question but is also an economic concept. 

That the undisputed evidence is that claimant is sta disabled 
and that the decision of the administrative law judge is erroneous, 
as a matter of law, because the employer fai 1 ed to meet its burden 


7/Section 11, Longshoremen's and Harbor Workers' Compensation Act 
Amendments of 1972, Pub. L. 92-576, 86 Stat. 1251, 1258, 33 U.S.C. 
§§ 910(h) (1) - (3) (Supp. ill, 1973). 

8/The employer raised this issue at the formal hearing. However, 
these sections are applicable only in cases of permanent total 
disability or death; the denial of claimant's request obviated 
the need to pass upon this question. Moreover, the administrative 
law judge further noted that administrative proceedings were not 
the proper forum to pass upon the constitutionality of acts of 
Congress (App. 9a). 
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of proving that suitable gainful employment is available to 
the claimant in view of his medical condition, his age, 
education and work experience. The Board refused to pass 
upon the constitutional issue raised by the employer on the 
ground that the employer did not seek review of those issues 

by filing a notice of appeal. 

COUNTERSTATEMENT OF THE FACTS 
On January 3, 1966, Vincent Salzano suffered an acute 
posterior lateral myocardial infarction in the course of his 
employment. Thereafter, on April 18, 1966, the claimant 
sustained an extension of this myocardial infarction. A 
claim for compensation was filed in accordance with section 13 
of the Act, 33 U.S.C. § 913. The employer controverted the 
claim. Following a hearing on the claim, the deputy commissioner 
issued a compensation order in favor of the claimant finding the 

claimant's injury causually related to his employment and awarding 

9/ 

compensation for temporary total disability (S.A. 1—6). 

9/S.A. refers to the supplemental appendix submitted herein 
by leave of court. 







The employer subsequently filed requests for modification 
of the order of the deputy commissioner; each request was denied. 

In July, 19/2, the employer ceased compensation payments on the 
ground that it had paid claimant the statutory maximum for an 
injury causing less than permanent total disability or death. 

See, 33 U.S.C. 914(m) (1970 ed.). 

The claimant has not been able to return to his former 
employment nor L <s he been regularly employed since the 1966 
injury. Following the termination of compensation claimant 
filed a request for modification of the original award on the 
ground that his disability was permanent and total. 

ARGUMENT 

I 

THE BENEFITS REVIEW BOARD CORRECTLY REVERSED 
THE DECISION OF THE ADMINISTRATIVE LAW JUDGE 
ON THE GROUND THAT THE DECISION WAS CONTRARY 
TO THE EVIDENCE AND ERRONEOUS AS A MATTER OF 
LAW. 

In his Decision and Order, the administrative law judge 

held: 

* * * from the entire record in this matter 
if there has been a 'change in conditions' 
it has been for the better, that the 

10/Prior to the termination of compensation, there was no 
need for the claimant to secure the services of an attorney in 
order to have the original award modified. Claimant was receiving 
the then weekly maximum amount of compensation regardless of whether 
his disability wei.e classified temporary total or permanent total; 
the relevancy of tr.w distinction between these two classes of 
disability only ca.ua into being when the statutory maximum had 
been paid. See 33 U.S.C. §§ 906, 908(a)-(b), 914(m) (1970 ed.). 








Claimant is not permanently totally 
disabled as a result of his injury of 
January 3, 1966, and that modification 
of the May 31, 1967 Compensation Award 
should be denied. 

(App. 9a) . 

The Benefits Review Board reversed this denial for 

modification on uhe ground that the medical experts only 

[D] isagree as to the extent of claimant's 
disability, both agree that claimant ju:<r 
suffered a disability as a result of the 
1966 heart attack which prevents him from 
returning to work as a marine carpenter. 

Once it is established that an employee 
is disabled from his regular employment, 
the burden is on the employer to come 
foreward with evidence that the employee 
has actual opportunities to obtain other 
suitable employment. 

(App. 16a) . 

Accordingly, the Board held the administrative law judge erred 

as a matter of law by his failure to apply the standard and the 

employer's failure to meet its burden. 

The Longshoremen's Act contains a rebuttable presumption 

that a claim comes within the Act: 

In any proceeding for the enforcement of a 
claim for compensation under this ?ct, it shall 
be presumed in the absence of substantial evidence 
of the contrary 

(a) That the claim comes within the provisions 
of the Act. 

33 U.S.C. § 920(a) (Supp. Ill, 1973). 













In essence, the employer's burden therefore is first to 
rebut this presumption with substantial countervailing 
evidence, Del Vecchio v. Bowers , 296 U.S. 280, 286 (1935). 

In this case, the employer's burden was to present 
substantial evidence countering the presumed causal relationship 
between Mr. Salzano's accident and a disability. Swinton v. 

J_._ Frank Kelly, Inc., et al. ,-F.2d-, No. 74-1164 

(D.C. Cir. February 3, 1976). To dispel this presumption, 
specific and comprehensive evidence was necessary to demonstrate 
that the cause of his disability was unrelated to any effects of 
his employment related injury. 

Dr. Reich, who testified on behalf of the employer, examined 
the claimant on July 1, 1966, June 12, 1970, April 17, 1972, and 
May 11, 1973. On these occasions he noted that claimant has a 
"mild partial disability as a result of the heart attack on 
1/3/66," claimant's EKG's revealed residuals of the infarction 
and he experienced premature ventricular contraction (extra 
heartbeats) and psycho-genic and musculo-skeltal deterioration. 
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Dr. Shub, who testified on behalf of the claimant, examined 
the claimant on October 7, 1966 and i^und a myocardial infarction 
associated with a severe anginal syndrome due to coronary 
insufficiency and severe impairment of cardiac function and 
efficiency. Dr. Shub's medical report of June 2, 1972, found 
claimant permanently totally disabled; his "Supplemental Report" 
of August 30, 1972, attributed claimant's total disability to 
his heart condition. Thus, both the employer's and claimant's 
medical experts agreed that the claimant has a disability 
directly related to his employment injury. The fact that they 
attribute some of claimant's chest pains to arteriosclerosis 
did not change or alter their conclusion that there is a 
disability related to the employment injury. 

Doctors Shub and Reich did disagree as to whether a 
myocardial infarction can advance arterioclerosis. Thus, all 
of claimant's symptoms were attributed to both conditions. 
However, there was uncontradicted evidence of the continuing 
effect of the myocardial infarction and agreement that claimant's 
disability was related to the infarction. 

The administrative law judge, however, concluded that 
claimant v.as not permanently totally disabled. In reaching 
this decision, the administrative raw judge discussed only the 
effects of the arteriosclerosis, even though the medical experts 







disagreed as tc its probable effect or ' claimant. We 
respectfully submit the record evidence relative to the 
effects of the arteriosclerosis is, at best, uncer.ain ; aci 
open to £ . '.ous doubt, and thus, the employer has c ailed to 

present specific and comprehensive evidence to rebut the 
statutory presumption. See , Wheatley v. Adler , 407 F.2d 
307 (D.C. Cir. 1968); Swinton , supra . Moreover, in view of 
the doubts raised by the conflicting medical evidence relative 
to the arteriosclerosis, it was incumbent upon the administrative 
law judge to resolve these doubts in favor of the claimant. 

See , Friend v. Britton , 220 F.2d 820 (D.C. Cir.), cert , denied , 
350 U.S. 836 (1955). 

The decision of the Benefits Review Board, reversing the 
decision of the administrative law judge is, moreover, in 
accordance with law. Dr. Reich, while testifying on behalf 
of the employer, concluded that the claimant was partially 
disabled as a result of the employment injivv. Dr. Shub not 
only agreed that the claimant is disabl le concluded that 

the disability was permanent and total. 
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The order of the Benefits Review Board, 
reversing the decision of the administrative law judge, is in 
accordance with law. Doctors Reich and Shub agreed that the 
claimant has a causally related disab^ 1 Ity; they disagreed 
only as to the extent of the disability. Not only did the 
administrative law judge fail to resolve doubts in favor of 
the claimant, he erred as a matter of law. Disability under 
the Act is an economic concept and is not limited to merely 
physical consequences of the injury. The Act defines disability 
to mean: 


[I]ncapacity because of injury to earn the 
wages which the employee was receiving at 
the time of injury in the same or any other 
employment. 


33 U.S.C. § 902(10) 

(. upp. Ill, 1973). 

In its order reversing the decision of the administrative 

law judge, the Board concluded: 

[B]oth [doc «rs] agree that claimant has 
suffered a disability as a result of the 
1966 heart attack which prevents him from 
returning to his former occupation as a 
marine carpenter. Once it is established 
that an employee is disabled from his 
regular employment, the burden is on the 
employer to come forward with evidence 
that the employee has actual opportunities 
to obtain other suitable employment. 

(App. at 16a) . 

See also . Perini Corp. v. Heyde , 306 F. Supp. 1321 (D.R.I. 1969). 
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The employer herein fails to address this question in its 
brief. Moreover, the record is devoid of any evidence tending 
to show that such opportunities for employment are in fact 
available to the employer. At most the employer's expert 
witness testified that the claimant can do "light sedentary 
work." There is, however, no record evidence proving the 
existence or availability of "light sedentary work." 

Considering the age, education and work history of the 
claimant, the availability of any work is questionable. 

Indeed, one of the witnesses called by the employer testified 
that although he knows the claimant he would :.ot employ him 
due to his heart condition. 

We respectfully submit that once a disability has ceen 
established, the shifting of the burden to the employer to 
present evidence tending to prove the availability of employment 
is not unreasonable. Certainly, if a claimant were employable, 
it would be to the advantage of an employer to rehire him, whether 
in the same or <. afferent capacity. Moreover, the inclusion of the 
statutory presumption that a claim is compensable suggests a 
congressional intent that the existence of a disability - economic 
loss - entitles a claimant to compensation unless the employer 
presents evidence rebutting the loss. Proof that there is no 
disability is best shown by proof of the availability of 
employment. Therefore, the burden of showing employability 
best rests with the employer. 
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The employer ignores the Board's conclusion that an 


employer has the burden of proving the availability of employment 
to a disabled claimant. Instead, the employer suggests that the 
claimant was "employed for three months" and further had such a 
fact been known, claimant's own physician would have altered his 
opinion relative to claimant's disability. 

Dr. Shub did testify that had he known that the claimant 
had been employed in 1972 he might have altered his opinion. 

There is no evidence, however, that the claimant was employed 
in 1972 at the time Dr. Shub last examined him. Indeed, 

Dr. Shub's later statement was in response to a hypothetical 
question which also did not fully restate the factual evidence. 

In Mitchell v. Woodworth , 449 F.2d 1097 (D.C. Cir. 1971), the 
court reversed the denial of compensation on the ground that 
the denial relied upon a medical opinion which was given in 
response to a hypothetical question which omitted such necessary 
facts as the effort and strength required to perform the 
suggested task. 


- 13 - 







In the instant case, the employer presented a hypothetical 
question where the factual events did not correspond to the 
record evidence. The employer herein suggested that the 
claimant was employed in a lumber yard. However, the evidence 
establishes that the claimant was not "employed" but rather 
spent some time at a lumber yard because of nis friendship with 
some of the employees. The "employment" which the employer 
referred to in his question to Dr. Shub constituted nothing 
more than occasionally sweeping a floor and doing a few other 
menial chores. Clearly, a hypothetical question suggesting 
that claimant performed strenuous tasks in a lumber yard does 
not properly present all of the necessary facts to warrant 
reliance on Dr. Shub's response. Equally significant, the 
employer, m posing this hypothetical question failed to advise 
Dr. Shub that the alleged employment took place at least one 
year prior to the examination of the claimant from which he had 
concluded claimant was permanently totally disabled, and, such 

"employment" only occurred on an irregular basis over the 
period of three months. 
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II 


THE ENACTMENT OF SECTIONS 10(h) (l)-(3), 

33 U.S.C. § 910(h)(1)-(3) IS A VALID 
EXERCISE OF CONGRESS' POWERS AND IS NOT 
UNCONSTITUTIONAL. 

A. The Constitutional issue is properly before 
the Court. 

The Benefits Review Board declined to pass upon the 
constitutionality of sections 10(h)(l)-(3) of the Act, 33 U.S.C. 

§ 910(h)(1)-(3) (Supp. Ill, 1973), on the ground that the employer 
failed to file a notice of appeal seeking resolution of this issue. 
While disagreeing with the employer's assertion of unconstitutionality, 
we respectfully submit that the employer timely raised this issue 
at the formal hearing. The administrative law judge, however, 
concluded that his decision denying modification rendered moot 
the constitutional question. Additionally, we submit, the 
administrative law judge correctly concluded that an administrative 
hearing is not a proper forum to pass upon the constitutionality 
of an Act of Congress (App. 9a). 

Moreover, the Board's refusal to pass upon this issue does 
not preclude review by this Court. We respectfully submit that 
the conclusion of the administrative law judge that ha lacks 
authority to pass upon constitutional issues is equally applicable 
to the Benefits Review Board. 
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That Acts of Congress may be declared inoperative because 
of their repugnance to the Constitution was established in 
M arbury v. Madison, 1 Cranch 137 (1803). Chief Justice 
Marshall referred to the function of so declaring as 
"emphatically the province and duty of the judicial department." 

~ at 177 - This reference, rooted in the organic constitutional 
considerations discussed in Marburv. was expanded in Panitz v. 
District of Columbia. 112 F.2d 39 (D.C. Cir. 1940): 


* * the necessities of our system require the 
judiciary to determine the constitutionality of 
Acts of the legislature. There can be little 
doubt that it represents the highest exercise 
of judicial power, and one that even the judi¬ 
ciary is reluctant to exercisa. Interruption 
of the machinery of government necessarily 
attendant on this function not only cautions 
the judiciary but argues as well against its 
exercise by other agencies. it is this consid- 
eration for the orderly, efficient functioning 
of the processes of government which makes it 
impossible to recognize in administrative 
officers any inherent power to nullify 
legislative enactments because of personal 
belief that they contravene the constitution. 

* * [I] t has been held that an administrative 

agency invested with discretion has no jurisdiction 
to entertain constitutional questions wl* ,*- 3 no 
provision has been made therefor. * * * Here aaain 
is apparent a reluctance to invest non- judicial 
agencies with jurisdiction to rule on the validity 
of statutes. * 


112 F.2d at 41-42. 

Engineers Public Service Ce v . S.E.c.. 138 F.2d 936 

925-53 (D.C. Cir. 1943), vacated as meet. 332 U.S. 788 U.S. 
(1947) . 
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The Benefits Review Board is, of course, a quasi-judicial 
body, created by Congress to review compensation orders pursuant 
to the Longshoremen's Act. See , 20 CFR § 801.103 (1975). The 
Board is, however, within the Department of Labor and as such 
is within the executive branch. The province of an executive 
quasi-judicial tribunal does not extend to a determination of 
the constitutionality of an Act of Congress. As has been 
stated by other courts, "no administrative officer or board 

* * * could do otherwise than assume the validity of the law 

* * * which he is called upon to administer." Buder v. First 
National Bank , 16 F.2d 990, 993 (8th Cir.), cert. denied , 

247 U.S. 743 (1927); Southern Boulevard R. Co. v. City of 
New York, 86 F.2d 633, 635 (2d Cir. 1936). Indeed, in 
Oestereich v. Selective Service Board . 393 U.S. 233, 242 (1969), 
Justice Harlan, in a concurring opinion stated: "Adjudication of 
the constitutionality of congressional enactments has generally 
been thought beyond the jurisdiction of administrative agencies." 
See also Downen v. Warner , 481 F.2d 642 (9th Cir. 1973); Murray v. 
Vaughn . 300 F. Supp. 688 (D.R.I. 1969). 

We submit that the Board's refusal to pass upon the 
constitutional issue is harmless and does not preclude a decision 
by this Court since, as previously noted, the employer raised 
this issue timely before the administrative law judge. 
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B. Sections 10(h)(1) and (3) of the amended 
Act are constitutional. 


The challenged provisions of the amended Longshoremen's 
Act provides: 

33 U.S.C. § 910(h) 

(1) Not later than ninety days after the dace 
of enactment of this subsection, the compensation 
to which an employee or his survivor is entitled 
due to total permanent disability or death which 
commenced or occurred prior to enactment of this 
subsection shall be adjusted. The amount of such 
adjustment shall be determined in accordance with 
regulations of the Secr^ary by designating as 
the employee's average weekly wage the applicable 
national average weekly wage determined under 
section 6(b) and (A) computing the compensation 
to which such employee or survivor would be 
entitled if the disabling injury or death had 
occurred on the day following such enactment 
date and (B) subtracting therefrom the compen¬ 
sation to which such employee or survivor was 
entitled on such enactment date; except that 
no such employee or survivor shall receive total 
compensation amounting to less than that to which 
he was entitled on such enactment date. Notwith¬ 
standing the foregoing sentence, where such an 
employee or his survivor was awarded compensation 
as the result of death or permanent total disability 
at less than the maximum rate that was prov? <ed in 
this Act at the time of the injury which resulted 
in the death or disability, then his average weekly 
wage shall be determined by increasing his average 
weekly wage at the time of such injury by the 
percentage which the applicable national average 
weekly wage has increased between the year in which 
the injury occurred and the first day of the first 
...jnth following the enactment of this section. 

Where such injury occurred prior to 1947, the 
Secretary shall determine, on the basis of such 
economic data as he deems relevant, the amount by 
which the employee's average weekly wage shall be 
increased for the pre-1947 period. 

***** 
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(3) For the purposes of subsections (f) and (g) 
an injury which resulted in permanent total disability 
or death which occurred prior to the date of enactment 
of this subsection shall be considered to have occurred 
on the day following such enactment date. 

These sections increase the compensation payable for 

permanent total disability and death when the compensable 

injury occurred prior to the effective date of the 1972 

Amendments. The source of this additional compensation is 

provided for in section 10(h)(2) of the amended Act, 33 U.S.C. 

§ 910(h)(2) (Supp. Ill, 1973): 

(2) Fifty per centum of any additional compen¬ 
sation or death benefit paid as a result of the 
adjustment required by paragraphs (1) and (3) 
of this subsection shall be paid out of the 
special fund established under section 44 of 
this Act, and 50 per centum shall be paid 
from appropriations. 

The Special Fund, from which one half of the increased 

compensation is payable, was created pursuant to section 44 of 

11 / 

the Act, 33 U.S C. § 944. In order to improve upon the Fund's 
financing. Congress amended section 44, 33 U.S.C. § 944, which 
provides in relevant par';: 


11/The Special Funci is also known as the Second -In j ury Fund 
(Pet. Br. at 11). 
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At the beginning of each calendar year 
the Secretary shall estimate the probable 
expenses of the fund during that calendar 
year and each carrier or self-insurer 
shall make payments into the fund on a 
prorated assessment by the Secretary in 
the proportion that the total compensation 
and medical payments made on risks covered 
by this Act by each carrier and self-insurer 
bears to the total of such payments made by 
all carriers and self-insurers under the Act 
in the prior calendar year in accordance with 
a formula and schedule to be determined from 
time to time by the Secretary to maintain 
adequate reserve in the fund. 

Amen' nents, § 8(b), 

86 Stat. 1251, 1256 
33 U.S.C. § 944(c)(2) 

(Supp. Ill, 1973). 

The employer contends that Congress may not constitutionally 
authorize any increase in the compensation payable for certain 
pre-amendment injuries. 

In its brief, the employer does not challenge Congress' 
authority to include a provision directing the Secretary of 
Labor to make an annual assessment on the industry pursuant 
to section 44(c)(2), 33 U.S.C. § 944(c)(2) (Supp. Ill, 1973). 
Rather, the employer's argument challenges only that use of the 
Special Fund which increases compensation for certain pre-amendment 
injuries. We respectfully submit that not only has the employer 
failed in it. substantial burden of demonstrating that the 
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/*? •*» 


challenged provisions are unconstitutional, its arguments 
fail to consider the Act as a whole and more particularly that 
the Special Fund itself only pays fifty percent of the adjustments 
authorized pursuant to section 10(h), that assessments pursuant 
to section 44(c)(2) are not the Fund's only source of funding, 
and, the compensation payable pursuant to section 10(h) is 
not the only use of the Special Fund. 

The Special Fund's financing is from three sources: by 

the payment of $5,000 into the Fund in the event of a compensable 

. • . 12 / 

death for which there are no eligible statutory survive. .,, 

13/ 

annual assessments,—and the deposit into the Fund of all sums 

14/ 

collected as fines and penalties authorized by the Act. 

Moreover, the Special Fund is used not only to pay adjustments 
authorized by section 10(h) of the Act, but also: to pay compen¬ 
sation pursuant to section 8(f), 33 U.S.C. § 908(f), whenever a 
compensable injury combines with a previous disability and the 

15/ 

later injury is not the sole cause of the claimant's disability; 


12/33 U.S.C. § 944(c)(1) (Supp. Ill, 1973). 
13/33 U.S.C. § 944(c)(2) (Supp. Ill, 1973). 
14/33 U.S.C. § 944(c)(3) (Supp. Ill, 1973). 
15/33 U.S.C. § 944(j)(2) (Supp. Ill, 1973). 
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to provide maintenance for employees undergoing vocational 

rehabilitation pursuant to section 8(g), 33 U.S.C. 908(g); ^ 

to provide compensation pursuant to 33 U.S.C. § 918(b) when 

the compensation may not otherwise be paid because of the 

17/ . . 

employer's insolvency;— to pay the administrative expenses 

18 / 

authorized pursuant to section 39(c), 33 U.S.C. § 939(c); 

„ 19 / 

to repay the sums appropriated to the Special Fund; to 

defray the cost of impartial medical examinations authorized 

2 0 / 

pursuant to section 7, 33 U.S.C. § 907. 

Prior to the 1972 Amendments the Special Fund's sources 
were uncertain. Its liability pursuant to section 8(f), 

33 U.S.C. § 908(f), is limited to the extent of the monies 
on deposit in the Fund. 33 U.S.C. § 944(g) (Supp. Ill, 1973). 
Indeed, prior to the statutory authority to assess self-insured 
employers and carriers the Special Fund's account was continuously 
low. Cf. Ruggiero v. Rederiet M/S Marion , 308 F. Supp. 798 
(S.D.N.Y. 1970). Thus, in 1972 Congress elected to provide a 


16/Id. 

17/ld. 

18/ld. 

19/33 U.S.C. § 944(j)(3) (Supp. Ill, 1973). 
20/33 U.S.C. § 944(j)(4) (Supp. Ill, 1973). 
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means of maintaining the Fund at an adequate level by imposing 
this cost on the industry as a whole. Thus, the annual assess¬ 
ments imposed on the industry are used only partially to provide 
the adjustments authorized by section 10(h) of the Act. 

The use of any part of the annual assessments to provide 

increased compensation, moreover, is not unconstitutional. 

There can be no doubt that section 10(h) is, in effect, 

retrospective: increasing compensation for certain pre-amendment 

injuries. However, contrary to the suggestion of the employer, 

retroactivity is not per se unconstitutional. In Curtis v. 

Whitney , 80 U.S. 68, 70 (1871) the Court noted, "that a statute 

is not void because it is retrospective has been repeatedly held 

by this court * * *." In Blount v. Windley , 95 U.S. 173 (1877), 

the Court reaffirmed this view: 

[t]here is no constitutional inhibition 
against retrospective laws. Though generally 
distrusted, they are often beneficial, and 
sometimes necessary. Where they violate no 
provision of the Constitution of the United 
States, there exists no power in the Court to 
declare them void. 

96 U.S. at 180. 

The only provisions of the Constitution which are available to 
condemn a retroactive statute are the due process clause and the 
contract clause. 


r 
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The contract clause is not readily applicable to the 


instant situation because it is directed to the states and not 
to the Federal government. Thus, in New York v. U.S. , 257 U.S. 

591 (1921), the Court held "that neither the Congress nor the 
United States is in terms restricted by the provision of the 
Constitution Art. 1, § 10, that no state shall pass a law 
impairing the obligations of contracts. 257 U.S. at 593. 

While Congress is not bound per se by the contract clause, 
the Court will apply the due process standard to any Act 
affecting contracts. Thus, in Norman v. B. & O. R. Co. , 

294 U.S. 240 (1935), the Court upheld an Act of Congress 
requiring all private obligations to be paid in paper money 
and not in gold. The Court acknowledged that the effect of 
this Act would frustrate and may even render fruitless existing 
contracts. The Court, however, noted "that so long as Congress 
has the authority to regulate or pass laws * * * the Court may 
only inquire as to whether such action is arbitrary or capricious, 
whether such action has a reasonable relation to a legitimate 
end." 294 U.S. at 311. 
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In the instant case, the employer has not alleged that 
a vested right which it has acquired has been impaired. Rather, 
it bases its argument on the premise that payment of the 
increased compensation constitutes the taking of private 
property v/ithout just compensation. As previously noted, 
the cost of these increases is from a Fund which is not 
solely dependent upon assessments. Moreover, the annual 
assessment pursuant to the Act is not used solely to pay the 
additional compensation. 

Moreover, it is a fundamental principle that workers' 
compensation statutes, such as the Longshoremen's Act, are 
designed to shift the cost of employment injuries on the 
industry and ultimately upon consumers as part of the cost 
of production. Thus, the costs incurred in providing this 
limited increase in compensation is not borne by an individual 
employer but pursuant to the over-all design of the Act, it is 
an indirect cost on the industry and thence on the consumer. 

And, in Price v. All American Engineering , 320 A. 2d 336 
(Del. 1974), the Delaware Supreme Court upheld the constitutionality 
of a similar statutory scheme which increased compensation for 
certain pre-amendment injuries; part of the increase to be financed 
by annual assessments on the industry. The court in Price concluded 
that the shifting of this cost on the industry was not violative 


of due process. 


CONCLUSION 


i 


For the foregoing reasons, it is respectfully submitted 
that the order of the Benefits Review Board, reversing the 
decision of the administrative law judge should be affirmed. 


and, it is further submitted that the amended Act which 
increases the compensation payable for certain pre-amendment 


injuries is constitutional. 


(jJ. 

WILLIAM J.'KILBERG 
Solicitor of Labor 


V 


.D 




‘-—^LAURIE M. STREETER 
Associate Solicitor 


/ 

\J \* < •'.< a- ri ' ./ 

FRANCINE K. WEISS 

Attorney 

U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Suite N-2716 
Washington, D„C„ 20210 
202-523-7630 


Attorneys for Director, Office 
of Workers' Compensation Programs 
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EXCERPTS FROM TRANSCRIPT OF HEARING 
Harold Shub-for claimant-dii'e ct 


12 


extension of that original Infarction at the tins. i 

> 

Subsequent to this, Mr. Salzano had never been able 

• i 

to return to vrork because of his heart condition and this, of 

i 

course, had been superimposed upon pre-existing narrowing 

i 

and/or hardening of the coronary arteries or heart diseases, 

i 

which had up to 4 ’is time been silent, and as a result of this! 

} 

episode, he was considered totally disabled at least by me wheH 
I saw him, as well as another physician. 

I have continued to examine him up-to-date, as per 
v.j reports and find him to be still totally disabled anc the 
actual diagnoses are held, posloro-lateral ;.»yccr rcUr.l infarc¬ 
tion, with extension. • 

Pre-existing underlying silent and/or hardening of 
the coronary arteries or coronary heart disease and he las 
syndrome due to coronary insufficiency requiring nitroglycerin! 
several times a day for the relief of chest pain. 

Q Is the diagnosis you mads causally related to the 
trauma of January 3.- 1966? 

A Yes. 


Q 


Doctor, is further -treatment and observation indicated? 


P Yes, 

Q And, doctor, could you Veil U3 with a reasonable 

degree of medical certainty if the condition Is per:, •merit? 

% 

A Yes. 


Q 


Could you tell us os of what day or date that this 





c:o,»u*t:t.yi. v:ou.\d be co. liiido red permanent? 

' Woll » in retrospect, we would have to oay that that 
occur rod ea of the date of hio hccrt attack, January 3 , l$06. 
t’lir; reason a for this are C 3 follows j 
dumber one, there hao beer no other indication for 
iUJ f-acov :ry from his original episode and the subsequent 

.... . In April and lhero has been no decree 03 in hi* 

fcy. j:co!Ro:io-y. 

it lw, remained man, or less the won, end perhaps, 
■ior.* a. limes, and batter at tiroes but no permanent or definit 
i’voveiner:*, and ha cor,tlnu,,a to require the tal-in* of nitre- 
C - 1 - c :--ri»: *BbUn®)*U, several times a da,, which means more 
tbi, several prins a da,, but only requires the ft, or nitre- ‘ 

• J 

•Wcorln tovcrfcl time* a day and able to walk only one avarage ! 
c t, rXocy: fit a slow pace before having to stop for a shortness 


of V-renth. 

" i,U3 -' lle is incapable of doing anything requiring 
v ra.nspor; ation, other than a private car. 

He cannot use public transportation because of this 
cud he would require a private car to get about. 

Ke is totally disabled insofar as any form of gainful 
employment is concerned. 

He certainly cannot do the work of a longshoreman 
anymore. He cannot do any work as far as I am concerned. 

°* Uoctor ’ 1 want y° u to assume that thio man is not a 
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Harold S'nub-for claimant-re direc t ^6 


Doctor, die 1 he tell you whother or not when you 


examined in June of 1972, that. ho was able to perform any work ; 


b ! 




it 


12 i! 


'.3 


2 " 


effort nt oil? 

A Wo, 

q Xsjo, he did riot, tell you, or he woo not able to 

perform? 

A. I have no record of it. 

o Did you question him about his work activities at 

that time? 

p Yes, and he said that he woo not doing any work, 

q ir I told you that it was to the contrary and, in 

i 

fact, that he worked in a lumber yard in the year of 1971, 

1 

ml^ht that have an adverse or ;»odi .tying offoco on your opinion?, 
MR. GUCCIARDO: Mote my objection ?o ' the record. 

I realize we are taking the doctor cut of turn but 
that :Lo not the factual pattern here. 

JUDGE Me GRAIL: I V7i.ll overrule it. 

i 

THE WITNESS: If I was told this man had been work 
and capable of doing work in a lumber yard, physical labor, 

that would alter my opinion. 

MR. MANES: I have no oliv r questions of the doctor. 

REDIRECT EXAMINATION 
BY MR. GUCCIARDO: 

Q Doctor, could an underlying arterial schlerotic heart 
which is progressive remain asymptomatic for the 


i 








n '.‘.v. p ■ 


‘"Vi 

* <rJft , > ' • • - ’.v*\ .. 
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Claimant's Exhibit 8 v,(pages 1-6) 

csi x ^ ? 

UNITED oTATES DEPAitTMINT C? LA3G;l 
BU.uIAU OP ENPLOIdeS* COITENSATICN 
Second Compensation Die tidet 


COMPENSATION O.&Jd 

award of compensation 

CASS HO. 566-6136 


Such lavastigat 4 oa in respect to tha abov3 entitled claim having been id 
as is considered necassaiy, and a hearing having been duly held in conformity 
lew, tha Deputy Conmisalcmor cakes tha following* 

FIHDItX)3 0? FACT 

1* That on tha 3rd day of January 1566, the employes hors in was in tha e; 
of tha oaploysr herein at Brooklyn, in tha Stats of Now Yorfc, in tho Second Co- 
saticn District, ootabliahed pursuant to tha provisions -f the Longahoranen'a i 
Harbor Workers’ Ccnpensatlua Act, and that tha liability of tha employer for cc 
cation under cold Act wan insured by KLohigan Mutual liability Ccmpapyj 

2. That -3 said day tha employee vaa perforating cervices for the employe* 
a narino carpenter aboard a vessel which waa afloat upon navigable* waters of tt 
United States loading cargo at Dior 1, Brooklyn Airy Base, Brooklyn, Do* York, 
eruotainod accidental injury resulting in his disability! 

3. That tha employs* was steadily employed by tho employer as well as oth 
employers as a marina carpontar parforming tha dutios required of hia position - 


In tho matter of tho claim for ccmpeacatlon * 
under tha Longshoremen’s and Harbor Workers* * 
Compensation Act. * 

* 

VU.CENT SALZANO, * 

* 

iiaployaa, 

- against - # 

AIMtICAN STE7ZD012S, INI., * 

Employer, 

MICHIGAN HUT UAL LIABILITT COMPANY. * 

9 # 

Insurance Carrier. * 







oi nn rv-P AiSm-?r»TC"f* r»« T ot.r 


•-*—'ly -» 


-or \:or~: a*. 


ho ccrmncvKl , • 


corri_xl *_>Ta .-.i j 


. * • - - .• \ 


c;«. - iMil;* - *. . : for ecve.ntoan yoaro prior to January 3 , 1966 ; 

cn r.viu ’ .-U <-:i the rain cock; that the cargo being 

Icau^d r .. .a .which rcmxirod shoring and bracing; 

that tLai*>r •-- ; .j. - . • i ; . i> r >t t.'olvo foot long and weighing ap;'i*cr:i- 

•-toly .-,3 i .'or tiiat purpose; that the cnploj-oo roported 

tor \:or~ a*. Ci.. 4 .'. . aal boardod tho vassal by noans or a £ 3 n,n?p.yj 

*•--- l-J cci ;•_u_o_/ :■ ;./steal labor until 9:0-1 a.a.; that at that tine 

•J cQr=r:r 3 c»>j _♦ + ’ . v ... 1 . nboro individually* and unassisted and 

:ar.-i_xl *->^i .*» 1 . ... . \ •. ..coj of upp rcedjiatoly thirty feet to whoro the 

tur,-o joj 1 -. b.^. . - a v 5 re.c.L:itoly 10:30 a.n», after carrying about 

-i.htcon , •. —~ - . r.. '.Lon, ar.d while in procos 3 of carrying another 

-iocj c.* *-l-«3«- - -: . \i.. In hia cheat and broko out into a cold sweat; 

that h<» ro j i. 1 cowj.-dv-cra but continuod carrying t:vo or throe 

- or ' J r iccc8 °f • a :-.-j vaa compiled to sit and rest due to recurrent 

:hi -- • ~ *’ : -- until lunch tinvo (about 11 : 1 ;$ a.ra.) vhen he 

Uft tho r-V., r 3 - ithat ho consumed a relatively light lunch and 

,-uj report^ :-a * ’ ’ - -•< - *‘-Llo ascending the gangway the chest pain became 
' ?r>J c*n>ro t —**♦ t r-. ; : u > tL-nkoopor he was going to tha International Long- 


Cur.-o tv 
ei htcsr. ; : a » f 


V- — 1 *. a ' 


r ^n3 fleece v:, 


d”. i i. » J 1 * *j • 


left tho r"-*., t; 
raj re^rtir^ t.a. * *.5 

r ?rj fu’. ?•> * 


E>h- - rrro' # 1 .j»>: t a vi I ,i ’ .lir.i; 


•dch ha did that da to; that he reported to the 


n / • • -“* A * ' * 1 . vh.-ra ha undoivent examination idiich included an 

e.o -A. —.*.■*•»> • -»* 1 tali rod tho ea.TT» day (Long Island Collage Hospital) 

a.— ~ * . u.i a posterior lateral wyoc-ardial infarction; tiiat ho 

vao k - > .. i. cn January 23, 1 p66j that cubsoquent thereto ho did 

not .erf'm <utr rv u.^ 3 v ._(, , , . 

- -.Jr uia lie engage in any strenuous activitioe and 

jy -1 * - Ml W r J * 1 3 * »g 3 

• ---.an; that as a result of increased cardiac 
° n 18* 1966 for a condition as toatifiod to 

by hlo ^ *r. 

.loa of the ryocardial Infarction which occurred 






-ucuiaiuu ui nuiuiiiiburaoive ijciw judge. 
- • 


* •' «.•*»Ur.,*s. 


ns 

;; 

i- 

prtid 

:? v; 

ir\3 


r;r 


i^nt 


and 


}<3 

ital) 
; ho 
Id 


SAlJ? 

- 3 ' 

That tho work performed by tho employe* on January 3. 1966 (above rj 
kuo heavy and otremroua repairing eubatanlial physical effort and stress, the 
effort and streso precipitated tho oyocordlal infarction which occurred on that 
and tho ^sequent cardiac involvement, which constitutes an accidental injury 
arir out of and In tho couroo of his esnloyraont) 

5. Tint tho employee 1 0 averse, weekly wage at tho tima of injury van fi».l 

6. Tint written noUco of tho injury wan not given within thirty daya -..,t 

^ k3OJledc0 ° r ^ and hoo not boon prejudiced by lac: of 
written notlco; 

7. That tho employer is linblo under Section 7 of tho Jet to furnish the 
employee with nodical troataont, etc., for ouch period ao tho nature of tho injur 
or tho proooao of recovery nay require, that unaware of tho compensability of hi, 
clain and tho relationship of tho injury to hie employment, tho employee did not 
request tho employer for nodical troataont pursuant to Section 7(a) of too Jet, 
instead, sought nodical troataont, Including hospitalisation, elsewhere and tho 
employer and insurance carrier ore liable for all nodical and hospital exponcoo 
i^rrod « a result of tho injury, that arid expenses included fl.2J0.01 ropros, 
^ services rendered the employ,a by hia plyaician from January J, 1566 to April 
IS07, inoluolvo, which amount is conaidorod to be fair and reasonable, 

' 8 ‘ ,Aat 1113 «=&***» “a afflicted with preexisting arteriosclerotic heart 

dloeare which did not require nodical attention, was automatic and did not pro 

free perform his full duties ao a marine carpenter and establishing a done 

stunted earning capacity of $100.1:2 a week (his averugo weekly wage) at the tine 
tho InJuxyj 

9. That tho employee tan bom October 4, 1930 sad was formally educated to 

tenth grade high school, that he hae been enplqyod as a marine earpontor all hlo 

industrial life, that with due regard to the nature and extant of tho employee's 
tnjurios. 



I 


-LO xwa Ui nuuuiuouiaoivc Law 0 UUge , 

SAjLO 

- h ' 

r.'-iigiblo ^ ^ a rosul “ of tho injury of January 3» 1?66 ho van totally disabled 
r^, j it. nary U, 15*66 to Ihv 22, 1~67, inclusive, on which data ho wan still oo diu- 
obl-J, and ho is entitled to 72 we o': 3 conpousation at C70.CXD a Tor web teoipo- 

izr/ t3ta i disability; that tho ccrycasaUon for temponuy total disability anounto 

to 

13 . That tho employer and insurance carrier Lava paid nothing to tho cwplqyeo 
au ccnevnrationj 

21. That at the lost hearing tho eaployoo's attorney ontarsd a notion and 
re:v.:ct that tha costa of those foroal hearing proceeding a in this dole bo anstasod 
v . L ., rt thc cnoloyor and td>c carrier under Section 26 of tho Act for tho reucon 
tint, in tho view of tM attorney, those proceedings bar, t^n continued by tho 
errrier and cmlojirr cn frivolous grounds; that Section Co of thi Act statoci "If 
Ul , c? _ Lrt ; n-i -diction of proceedings in respect of claia or ccnpensation 

oni-” dotorninr'■> th.it tho p rocoo dingo in respect cf s*Ac_h c.j..a or order hr.vo boon 
iuiutlt-itci continued without reasonable ground, ts* of such proccodinca shall 

t > r'i"-•■*--> 1 against the party who ha 3 30 Instituted c - c J aich procoodingo.”; 

b-* htbr dated January 26, 1<?66 tho capl ^'’'* 1 » • tunr-wy r»:tifioci the unployor 
n.-i tht carrier that tho ermloyoe had suffered 4 1 * *-'*7 * J * which treatraont Bad 

rj • -Lm under tho Act voro requested; t»-*t ■** ’* -h 17, 1966 tho 

cuv'-ryr aM carrier filed with the Crw ’'“ l '" r * 0 f c extroversion 

dgnino tho following reasons* "to ^ *''**'*'*• arising out of and in 

of tcplojTwnt. Ko noils*' »> r '"‘ U '”' 10 Pain tod ditabiUty. 

uwd r. *5iy 1, ls66 . p^ lcJUa 


ncdlcal evidence of causally re3 


ms(^ je 7 gm * "• if «v 


s el all ring in cardiology examined tb* employer and carrier 

at 

9C*ru—* **“ >• t-VLSaat 

•■56? t% V«* ft 


i. tjj »AV*** l » V , . 

and ruhritted a report of tho s’ 3 ® if the history of 

„ *% »»■. A Man a. 4 . I 

would bo "capable 


‘Tying the hoavy bo area at vorfc 
of contributing to tho occurrence 
January 3, 1966"; that cn January °» 


^ * ' Mn *«y occlmd,* 


on 


‘^ thio claia the 


f 

I 







.Decision 01 Administrative Law Judne. 


insballnont3 Iron liy 23, 1967 at $70,00 a voek daring the continuance of such 

-.* r B 

temporary total disability or until otherwise o nil rod. 

A fee in tha amount of l?,Cy/ r *fftc approved in favor of Israel, Adlor, li er^ 


Gucclardo, Rape., l6o Broachny, 'Jew York, Hew Yoik 10132 for ecrvicoo rendered t> « 

■/M 

clainant in the presentation of hie claim and v. ado a lion on the compensation dua. 

Given under ry hand and filod at 321 Woot JJith if 
Stroot, Hew York, N. Y. 10036, this 31 ct dry of 
Kay 1967. 

l /J c ^ 

Deputy Caanissioner - ^ 

Second Compensation District , & 


t| 


IV;OOF OK SoATICS 

I hereby certify that a copy of tho Yoro£oin2 Gemponsation Order v>a3 cent ti 
registered rail to the claimant, his attorneys, tho enaloyor and tho insurance 

f 

carrier, at tha last known address of each, as follows 1 

& S 

I-r. Vincent Salsano -5129 11th Stroot, Brooklyn, Hew York 11?? \ 

Israel, Adler, Ronca fit Qucciardo, Esqs. - 160 Broadway, How York, How York 1003$ 
American Stevedores, Inc. * 67 Broad Stroot, How York, H.Y. lOOCi; - { 

Attn* Warren Green 

I’ichi^an .Mutual Liability Company - 100 Church Street, Now York, N. Y. lOGtf f 

dfjl-* 

/[/ft _J§ § 

-fc- -.i-i. y jncnvij ’ r rrr-- * 


j'l t (i fL-t&C't' ^ 

Deputy ‘Cmrmi n ai cna r 
Soocaod Ccapenaation District 


Mailed 1 Kay 31# 1967 
Carrier»c Ko: 90-CUS-2£l 536 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 19, 1976, I served 

a copy of the foregoing Brief by mailing copy thereof by 

certified mail to: 

Joseph F. Manes, Esq. 

Minore and Manes 

11 Park Place 

New York, Hew York 10007 

Attorney for petitioners 


and to 


Angelo C. Gucciardo, Esq. 

Israel, Adler, Ronca and Gucciardo 
160 Broadway 

New York, New York 10038 

Attorney for respondent 
Vincent Salzano 







FRANCINE K. WEISS 


Attorney 

U.S. Department of Labor 
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